


STRUCTURE

1. What is Problem Based Learning (PBL)?
2. What are PBL-methods?

3. What PBL-methods have I used in Remedies
classes?

3.1. Case-study
3.2. Case presentations
3.3. Case-patterns

4. Why have I used PBL-methods in Remedies
classes?

5. Questions for discussion



J. S. Savery defines PBL as ,An instructional (and
curricular) learner-cantered approach that empowers
learners to conduct research, integrate theory and practice,
and apply knowledge and skills to develop a viable solution
to a dpefined problem® (See J. R. Savery (2006) ,,Overview
of Problem-based Learning: Definitions and Distinctions®
The Interdisciplinary Journal of Problem-based Learning 1,

0-20).

O’Rourke and Kahn define PBL as ,,A broad umbrella
term used to describe approaches to learning that are
driven by a process of enquiry“ (See K. O’Rourke and P.
Kahn (2005) “Understanding Enquiry-based Learning,” in
T. Barrett, I. Mac Labhrainn, and H. Fallon (eds.)
Handbook of Enquiry and Problem-based Learning; Irish
Case Studies and International perspectives®).



Barrows defines PBL as , The learning that results from
the process of working towards the understanding of a
resolution of a problem. The problem is encountered first
in the learning process (referred in T. Barrett,
,Understanding Problem-based learning® at 14).

Margeston and Bligh consider that the most essential
elements of PBL are ,The initiating trigger, the learning
that students undertake by researching the learning issues
identified in the first tutorial, and the use of knowledge in
furthering their understanding of the trigger situation
particularly in the final tutorial® (referred in T. Barrett,
,Understanding Problem-based learning®, ibid.).



From those definitions, the starting-point could be:

O’Rourke’s and Kahn’s definition: ,A broad
umbrella term used to describe approaches to
learning that are driven by a process of enquiry*.

The definitions allow the conclusion that PBL
should somehow oppose the method of declarative
lecturing (although one could ask, whether there
exists university level lecturing that does not rise
problems at all).



One Source of the Definitions




» Case-study in law;

» Case-study in environment;

» Composing inquiries in sociology;

 “Let’s practice it together” in maths and physics;
» Methods in arts,

e etc.

Problems and study methods differ in different
disciplines.



Case-study
Case presentations
Case-patterns
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Case-Study
Method:

The students are reading selected judgments,
regulations, and opinions of Advocate Generals
of the CJEU. When reading those materials, the
students have to organize their thoughts,
answering pre-determined questions, and
identifying the problems.

The students also read and analyse the European
Commission’s decisions in competition cases.

The Aim:

To get the idea of the cases, the procedural
documents, their elements and structure.




How Does It Technically Look Like?
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Case Presentations

Method:

The students select from a pre-determined list a
judgment, decision, regulation, or opinion that
they wish to present. The presentations will
then be expected both in the written, as well as
oral form. The written presentation must follow
a structure (See the next slide!) The oral
presentation has time-limits. Oral presentations
are followed by discussions.

The Aim:
To deconstruct the named procedural documents.



Case Presentations — Written Sample
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Kohmasi C-429/01: komisjon v. Prantsuse Vabariik

Valdkond EESEEOND
Kohtuasi C-429/01: komisjon v. Prantsuse Vabariik

Ese Kohtul palutakse tuvastada, et Prantsuse Vabarikk on rikkummd EU
asutanuslepingu artiklist 249 ja direktitvast 90219/EMU, nmmdetud direktiviga
94/51/EU, tulenevaid kobustusi, kui ta on jammd komektselt ja taielikult
siseruklikku  Sigusse dille vitmata ndukogun 23, apnlh 1990.a  direktuwa
90/219/EMU geneetiliselt mmnmdatud mikroorganismide isoleerimud kasutamise
kehta (EUT 1990 L 117, k 1), nuudetud kommsjomi 7. novembn 1994.a
direktiniga 94/51/EU, nullega kohandatakse tehnika arengule direktinv 907219
(ELT 1994 L 297, Ik 29) artikli 14 punktid a ja b, 15 l5iked 1 ja 2, 16 16ige 1 ja
19 ldiked 2-4. ja kui ta ei ole mainitud direktiivi satete isoleerimd kasutamise
kohta iillevdmuseks vastu vitmud kaitseministeernimm norme.

Marksdnad Liikmesriigi kohustuste riklumine — direktiivi 9002 19/EMTU dle vétmata jatmine
— geneetiliselt munndatud orgamsnmd — 1soleeritnd kasutanune

Koehtupraktika Kohtuasi C-360/87: komisjon v. Itaalia Vabariik (EKL 1991, Ik I-791, punkt 13)
(eesmérgiga tagada direktiivi tilelik dlevétmine Gigusaktides, mitte iksmes
faktihiselt, peavad hikmesnigid wvastavas kilsimuses sisse vilma asjaomase
diguslikn raamistiku);

Kohtuasi C-362/90: komusjon v. Itaalia Vabaruk (EKL 1992, 1k I-2352, punkt
10) (kiisimmst, kas kohustusi on nkutud. tuleb wirida selles diguslikus
kontekstis, kus likmesnigid olid pdhjendatud arvammses esitatud perioodi
Iopus);

Kohtuasi C-72: komisjon v. Portugali Vabarik (EKL 2003, Ik I-0000, punktid
19 ja 20) (pohum&tteliselt e1 ole wvaja iile vGtta sétet, nus pundutab iiksnes
liikmesrigi ja kommsjoni vahelist suhet wvilja arvatud kui komisjon sellist
ilevotmst nduab);

Kohtuasiad C-36393: komision v, Kreska Vabariik (1995, Ik 1499 punkt 93, C- br

& € Internet 45 v oo -



Submission of Written Works 1
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Submission of Written Works I1
Moodle RIO7007 Forums
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Feedback on Written Works
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Case-Patterns

Method:

The students receive short case-patterns for solving.

The case-patterns have been composed based
on real case-law.

The Aim:

By that method, the students are expected to better
connect a case with its name, and generally
better orient in judicial and non-judicial
procedural documents and remedies given in
procedural documents.



How Does It Technically Look Like?
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CASE STUDY on EU DISCRIMINATION LAW

A female employee was on leave from work on grounds of sickness. While she was on
leave from work, the employer terminated her contract because of her illness.
1. Is sickness a kind of disability? (The affirmmative answer means that the employee’s termination
has been discriminatory.)
2. What does disability mean for the purposes of Directive 2000/78/EC?
3. What does discrimination based on stereotypes mean? Does it embrace disability?

(You may use case C-144/04: Mangold vs. Helm [2005] ECR 1-9981, and case C-13/05: Sonia Chacon MNavas
vs. Eurest Colectividades SA [2006] ECR I-6467 for answering!)

4. Can discrimination “on the grounds of” disability affect only the disabled person, or also other
persons linked to the disabled person? —

5. If You are of opinion that discrimination “on the grounds of” disability affects also other persons
linked to the disabled persons, what should the bond between the victim of discrimination and
the person who s/he is associated with be?

(You may use case C-303/06: S. Coleman vs. Attridge Law and Steve Law [2008] ECR I-5603, and the opinion
of the Advocate General Maduro given in this case, for answering!)
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Determining Study Outcomes
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Preparing the students for drafting legal documents
(such as actions, complaints, judicial opinions, draft
judgments, decisions, etc., belongs to the Legal
Writing classes, whereas case-study in other classes
could already prepare the students for such
drafting).

Therefore, case-study could already include certain
rules used in Legal Writing classes, such as
methodology for legal analysis (for example: the
IRAC-formula: Issue — Rule — Application —
Conclusion in legal texts, around which structure
the reasoning builds, i.e. it reduces legal reasoning to
the application of a formula that helps organize the
legal analysis.



There exist also parallel systems, such as CRuPAC-
formula that consists of Conclusion — Rule —
Proof - Application — Conclusion.

An argument for is that “an organized legal analysis
is easier to follow and reduces errors in reasoning’.
The opponents of the IRAC system say that the
system is too artificial.



From here, one could move inside the drafting
issues, such as the correct use of linguistic rules, the
rules of syllogistic reasoning, and the canons of
interpretation (- because already drafting a text, one
should be aware that the others start interpreting
those texts, and presume that the texts correspond to
certain rules, such as consistency, constitutionality,
rationality, and purpose). — But this again is already
area of Legal Writing.



» Follows a border area example concerning both case-
study and Legal Writing: decisionmakers have to
decide, whether to put first a plain argument, or a
legal history argument - such arguments may not be
alternatives, but one may be only ,,even if* argument
towards another. This means that usually one
argument has the potential to undermine the other —
yet the advocate wants to make both. The decisions,
which argument to choose are actually strategic

decisions and the risk accompanies them.

See Helen A. Anderson (University of Washington — School of
Law) .Insights from Clinical Teaching: I.earning About
Teaching Legal Writing from Working on Real Cases* SSRN
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In modern Legal Writing classes, an advocate’s
starting point is determining the remedy s/he is
willing to obtain from the court. S/he constructs the
rest of the action or complaint after having
determined the remedy, and around that remedy.

Case-study helps to see the remedies given, and the
way (arguments) towards the remedies.



» Is Problem-Based learning (PBL) a mere reflection
(of, for example, the case law), or a deep analysis?
And what should the lecturer do in order to achieve
the analytical level?

o If the students have the responsibility for their own
learning, should there exist strong guidance
/controlling mechanisms/, because the students may
make mistakes, especially in the beginning of their
study-process?



o If Problem-based learning (PBL) bases on case-
study, for example on case law, then the students
must be aware of the decisionmakers being only
humans who may err, and therefore, at some point,
the students should get a strong overview of the
theoretical background of the problems. That would
enable them to critically analyse the case law.

» The cognitive effects of a study-process may show
only after 3 to 4 years, but the lecturers have to
expect the results much earlier.



~When only the teacher plays, it is often just
entertainment, or cleverness, or showing off. When
only the students are asked to play, the exercise may
be infantilizing or humiliating“. Mary R. Falk.

Thank You!



