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1. INFRINGEMENT OF EU LAW

1.1. What Constitutes an Infringement of EU Law?

1.2. What Infringements are Attributable to Member States?



1.1.  What Constitutes an Infringement of EU Law?

 Categories of Infringement

 Transposition of Directives

 Failure to Notify Measures Transposing a Directive



Categories of Infringement

 Adoption of measures contrary to EU law;

 Failure to bring internal legislation in conformity with EU law;

 Failure to co-operate;

 Failure to implement a directive;

 Failure to notify measures transposing a directive; 

The list is not closed!



Transposition of Directives I

 Failure to implement a directive means:

-Non-transposition (-failure to implement a directive within the

implementation period);

-Poor transposition (-failure to properly implement a directive):

--Failure to implement a directive in accordance with the general

principles of EU law and human rights law;

--Failure to implement a directive that has been declared void:

Case C-205/98, Commission vs. Austria (Brenner Autobahn)

[2000] ECR I-7367



Failure to Notify Measures Transposing a Directive

 Treaty of Lisbon added Section 3 to Article 260 TFEU:

“When the Commission brings a case before the Court pursuant to

Article 258 on the grounds that the Member State concerned has failed

to fulfil its obligation to notify measures transposing a directive adopted

under a legislative procedure, it may, when it deems appropriate, specify

the amount of the lump sum or penalty payment to be paid by the

Member State concerned which it considers appropriate in the

circumstances”.

 What is new here is that the Commission may in the otherwise

declaratory action under Article 258 TFEU apply for the lump sum or

penalty payment.



1.2.  What Infringements are Attributable to Member States?

 The Concept of Member State as understood by the CJEU:

“The liability of a Member State under [Article 260 TFEU] arises

whatever the agency of the State whose action or inaction is the cause

of the failure to fulfil its obligations, even in the case of a constitutionally

independent institution”. Case 77/69, Commission vs. Belgium [1970]

ECR 237.

Thus, the concept of Member State embraces exercise of legislative,

administrative, and judicial, state level and local level powers.

Thus, the action of infringement should always be brought against the

State, even if EU law was breached by a local level body.



1.2.  What Infringements are Attributable to Member States?

 The Concept of Member State in the Context of the Vertical

Direct Effect of Directives

“[O]rganizations or bodies which were subject to the authority or

control of the State or had special powers beyond those which

result from the normal rules applicable to relations between

individuals” qualify as emanations of the State. Such category

includes very wide range of bodies.

Case C-188/89: Foster vs. British Gas [1990] ECR I-3313.



2. INFRINGEMENT PROCEEDINGS IN THE 
COMMISSION AND THE CJEU

 Article 258 TFEU (Commission vs. Member State) –
Action for Declaration of an Infringement

--Preliminary administrative procedure in the Commission

--Judicial procedure in the CJEU

 Article 259 TFEU (Member State vs. Member State) 
– Action for Declaration of an Infringement 

--Preliminary administrative procedure in the Commission

--Judicial procedure in the CJEU

 Article 260 TFEU (Commission vs. Member State) –
Action for Fulfilment

--Preliminary administrative procedure in the Commission

--Judicial procedure in the CJEU



2.1 Infringement Proceedings - I

One can distinguish between three different actions here:

 the European Commission’s action for declaration of an

infringement;

 the Member State’s action for declaration of an infringement; and

 the European Commission’s action for compliance with the

judgment of the CJEU.

Excluded the Member State’s action for declaration of an infringement,

these actions are brought to the CJEU by the European Commission

following the administrative proceedings in the Commission.

Solving these actions, the CJEU controls the State, as well as the

Commission.



2.1 Infringement Proceedings - II

The CJEU does not derive from the principle of party autonomy while

solving infringement actions, but from EU interest, and with the other EU

institution – the European Commission – from the principle of

investigation, which means that the circumstances relating the state

infringement are established by the EU institutions independently of the

States.



Article 258 TFEU (Commission vs. Member 
State) – Action for Declaration of an 

Infringement

- Preliminary administrative procedure in the Commission

 If the Commission considers that a Member State has failed to fulfil an

obligation under the Treaties, it shall deliver a reasoned opinion on the matter

after giving the State concerned the opportunity to submit its observations.

 If the State concerned does not comply with the opinion within the period laid

down by the Commission, the latter may bring the matter before the CJEU.

(Article 258 TFEU)

- Judicial procedure in the CJEU

1. If the CJEU finds that a Member State has failed to fulfil an obligation under the

Treaties, the State shall be required to take the necessary measures to comply

with the judgment of the Court. (Article 260 TFEU)



Failure to Notify Measures Transposing a Directive

 The added Section 3 to Article 260 TFEU to the Treaty of Lisbon:

When the Commission brings a case before the CJEU pursuant to
Article 260 on the grounds that the Member State concerned has failed
to fulfil its obligation to notify measures transposing a directive adopted
under a legislative procedure, it may, when it deems appropriate, specify
the amount of the lump sum or penalty payment to be paid by the
Member State concerned which it considers appropriate in the
circumstances.

If the Court finds that there is an infringement it may impose a lump sum
or penalty payment on the Member State concerned not exceeding the
amount specified by the Commission. The payment obligation shall take
effect on the date set by the Court in its judgment.



Article 259 TFEU (Member State vs. Member 
State) – Action for Declaration of an 

Infringement 
- Preliminary administrative procedure in the Commission
 A Member State which considers that another Member State has failed to fulfil an

obligation under the Treaties may bring the matter before the CJEU.

 Before a Member State brings an action against another Member State for an alleged
infringement of an obligation under the Treaties, it shall bring the matter before the
Commission.

 The Commission shall deliver a reasoned opinion after each of the States concerned
has been given the opportunity to submit its own case and its observations on the other
party’s case both orally and in writing.

 If the Commission has not delivered an opinion within three months of the date on
which the matter was brought before it, the absence of such opinion shall not prevent
the matter from being brought before the Court. (Article 259 TFEU)

- Judicial procedure in the CJEU
1. If the CJEU finds that a Member State has failed to fulfil an obligation under the

Treaties, the State shall be required to take the necessary measures to comply
with the judgment of the Court. (Article 260 TFEU)



Article 260 TFEU (Commission vs. Member 
State) – Action for Fulfilment

- Preliminary administrative procedure in the Commission

If the Commission considers that the Member State concerned has not taken

the necessary measures to comply with the judgment of the Court, it may bring

the case before the Court after giving that State the opportunity to submit its

observations. It shall specify the amount of the lump sum or penalty payment to

be paid by the Member State concerned which it considers appropriate in the

circumstances. (Article 260 (2) TFEU)

- Judicial procedure in the CJEU

If the Court finds that the Member State concerned has not complied with its

judgment it may impose a lump sum or penalty payment on it. (Article 260 (2)

TFEU)



2.2. The Strengthened Powers of the CJEU to Sanction

Member States - I

 The Future of Europe Convention suggested that Article 258 TFEU

(Article 226 EC at that time) and Article 260 TFEU (Article 228 EC at

that time) be merged so that they could reflect Article 258 (226), and the

CJEU could both, declare infringement, and parallelly impose lump sum

or penalty payment.

 Entirely, this proposal was not adopted, but only with regard to failure to

notify non-transposition of directives, as seen from Article 260 (3) TFEU.



2.2. The Strengthened Powers of the CJEU to Sanction

Member States - II

 The other two amendments in the Treaty of Lisbon strengthening the

powers of the CJEU to sanction Member States are:

-that the CJEU cannot impose a fine in excess of that suggested by the

Commission (Article 260 (3) TFEU);

-that if the Commission under Article 260 (2) TFEU considers that the

Member State has not taken the necessary measures to comply with the

judgment of the CJEU, and before bringing the relevant action before

the CJEU, when it gives the State the opportunity to submit its

observations, there is no longer a need for the Commission to issue a

reasoned opinion. Issuing a formal notice is sufficient.



3. REMEDIES
IN JUDGMENTS ON ACTIONS FOR FAILURE TO FULFIL OBLIGATIONS (ACTIONS OF
INFRINGEMENT):

 Article 258 TFEU (Commission vs. Member State) – Action for 
Declaration of an Infringement

-Declaration of an infringement

-Requirement to take the necessary measures to comply with the judgment of the 
CJEU

-In the case of failure to notify the measures transposing a directive – lump sum or
penalty payment

 Article 259 TFEU (Member State vs. Member State) – Action for 
Declaration of an Infringement 

-Declaration of an infringement
-Requirement to take the necessary measures to comply with the judgment of the CJEU

-In the case of failure to notify the measures transposing a directive – lump sum or
penalty payment

 Article 260 TFEU (Commission vs. Member State) – Action for 
Fulfilment

-Declaration of non-compliance with the judgment 

-Lump sum

-Penalty payment



The Concept of Remedy

 Rafal Zakrzewski understands remedies as the outcome in a

judgment /decision /court order – as something the court gives. More

strictly, he understands remedies as the rights that arise from these

orders.

 This understanding enables distinct separation of remedies from

substantive rights, i.e. primary and secondary rights that exist before the

making of a court order.

 In a more sophisticated way, “remedy” is understood as a tertiary right

arising from the prescription of a judicial or non-judicial decision.

 An example of remedy in EU law (Article 264 TFEU): “If the action is

well founded, the Court of Justice of the European Union shall declare

the act concerned to be void”. The remedy here is the declaration to be

void.



SOURCE: Zakrzewski, R. 2005. Remedies Reclassified. Oxford: Oxford 

University Press, p. 53, with J. Erne’s explanations

Primary rights Secondary 
rights

Tertiary rights

Substantive 
rights

Rights to claim Remedies

Rights arising 
from law, legal 
acts

Rights arising 
following a 
breach of a 
duty. (Rights 
arising from 
wrongs)

Rights arising 
from a judicial, 
or non-judicial 
prescription.



Remedies in Infringement Proceedings

Coercive Declaratory Constitutive

Lump sum

Penalty payment

Declaration of
an infringement

Declaration of
non-compliance
with the
judgment



Declaration of an Infringement (260 (1))

 Declaration of an infringement is a declaratory remedy that is

accompanied by the requirement to take the necessary measures to

comply with the judgment of the CJEU.



Declaration of 

Non-Compliance with the Judgment (260 (2))

 Declaration of non-compliance with the judgment of the CJEU is also a

declaratory remedy.

 Time-Limits for compliance.



Remedies in Response to TFEU 260 (2) and (3) –

Lump Sum or Penalty Payment - I

 As the TFEU now requires the CJEU not to impose a fine in excess of
that suggested by the Commission, important is the method based on
which the sums are calculated. The method has been specified in:
Communication from the Commission. Application of Article 228 of the
EC Treaty SEC(2005) 1658.

 There exist the following common principles that are important with
regard to the topic of remedies, because the sums constitute the
remedies:

-Lump Sum is calculated from the date of the initial Article 258 TFEU
judgment;

-Penalty Payment is calculated from the date of the Article 260 TFEU
judgment.

 The Communication from the Commission allows imposition of the two
sums together, therefore the word “or” in Article 260 between the sums
should be read as allowing for cumulative imposition.



Remedies in response to TFEU 260 (2) and (3) –

Lump Sum or Penalty Payment - II

 The Communication from the Commission outlines the general
principles for imposing the sums:

“The fixing of the sanction must be based on the objective of the 
measure itself, that is to ensure effective application of Community law. 
The Commission considers the calculation should be based on three 
fundamental criteria:

– the seriousness of the infringement,

– its duration,

– the need to ensure that the penalty itself is a deterrent to further 
infringements”.

Principles such as proportionality, more specifically, the principle of
sanctions appropriate to the circumstances, and equal treatment among
the Member States should be taken into account, as well as the method
must be clear and uniform.



Remedies – Penalty Payment - I

 Penalty Payment should be understood as a penalty by day of delay
penalizing non-compliance with a judgment of the CJEU, the penalty running
from the day when the second judgment of the CJEU was served on the
Member State concerned up to that on which the Member State brings the
infringement to an end.

 The amount of the daily penalty payment is calculated as follows:

– multiplication of a standard flat-rate amount by a coefficient for seriousness and
a coefficient for duration,

– multiplication of the result obtained by an amount fixed by country (the “n”
factor) taking into account the capacity of the Member State to pay and the
number of votes it has in the Council.

 The method of calculation can be summed up by the following general 
formula: Dp = (Bfrap x Cs x Cd) x n

where: Dp = daily penalty payment; Bfrap = basic flat-rate amount “penalty 
payment”; Cs = coefficient for seriousness; Cd = coefficient for duration; n = 
factor taking into account the capacity to pay of the Member State concerned.



Remedies – Penalty Payment - II
 The formula again: Dp (daily penalty payment) = (Bfrap x Cs x Cd) x n

Bfrap = basic flat-rate amount “penalty payment” - it penalizes the violation of the principle
of legality and the failure to comply with the judgments of the CJEU. The policy behind is
that the amount, multiplied by the coefficient for seriousness, should be high enough to
maintain sufficient pressure on whichever Member State is concerned

Cs = coefficient for seriousness – the Commission takes specifically into account the
importance of the Community rules breached, and the impact of the infringement on general
and particular interests.

Cd = coefficient for duration - the period taken into account is the duration of the
infringement from the date of the first CJEU’s judgment up to the date the Commission
decides to refer the matter to the CJEU. This period will be taken into account by applying a
multiplier to the standard lump sum.

n = factor taking into account the capacity to pay of the Member State concerned – it should
ensure that the sanction is both proportionate and dissuasive. The deterrent effect of the penalty
has two aspects. The sanction must be sufficiently high to ensure that:

– the Member State decides to rectify its position and bring the infringement to an end (it must 
therefore be higher than the benefit that the Member State gains from the infringement);

– the Member State does not repeat the same offence.

The deterrent effect is taken into account by an “n” factor, defined as the geometric mean
based, in part, on the gross domestic product (GDP) of the Member State in question
and, in part, on the weighting of voting rights in the Council.



Remedies - Lump Sum - I

 Lump Sum is penalizing the continuation of the infringement between
the first judgment on non-compliance and the judgment delivered under
Article 260.

 Method of calculation: multiplying a daily amount by the number of
days the infringement persists between the date of delivery of the
judgment under Article 258 and the date the infringement comes to an
end, or, failing compliance, the date of delivery of the judgment under
Article 260.

 The General Formula: Ls = Bfals x Cs x n x dy

Ls = lump sum payment; 

Bfals = basic flat-rate amount “lump sum payment”; 

Cs = coefficient for seriousness; 

n = factor taking into account the capacity to pay of the Member State 
concerned; 

dy = number of days the infringement persists



Remedies - Lump Sum - II

 According to the Communication of the Commission, the daily amount
for determining the lump sum is calculated in a broadly similar way to
the method for determining the penalty payment, i.e:

– multiplying of a standard flat-rate amount by a coefficient for
seriousness,

– multiplying of the result by a factor fixed by country (the “n” factor) taking
into account both the capacity of the Member State to pay and the
number of votes it has in the Council.

The Commission applies the same coefficient for seriousness and the
same fixed “n” factor as for penalty payments. But the Commission here
starts with a lower basic rate for the lump sum than for penalty
payments. The minimum sum depends on the degree of fault of the
State. The Commission is more lenient, when a Member State has
made “best effort” to comply, or has taken all practical steps, but is still
not yet fully compliant.



4. DEFENCES

 Undertaking to comply
 National law is in process of amendment
 Administrative practice complaint
 Amendment to EU legislation
 Breach of EU institution or other Member State
 National interest
 Internal political or legal difficulties
 Administrative, practical or financial difficulties
 Equivalent national legislation
 De minimis
 Approval / inaction by the Commission
 Legal uncertainty
 Procedural defects
 Invalidity of EU measure
 Absolute impossibility and force majeure



5. IMPLEMENTATION

 Time limit for compliance

 Failure to comply with the CJEU’s judgment

 Lump sum

 Penalty payment

- the penalty and lump sum payments constitute “other
revenue” of the Community, within the meaning of
Article 311 of the TFEU and Council Decision
2000/597/EC, Euratom of 29 September 2000 on the
system of the European Communities’ own resources.

 Civil liability

-Practical application of infringement judgments in
internal courts

-Damages



6. THE DUTY TO APPLY EU LAW IN 
NATIONAL COURTS - I

 The CJEU has heard cases arisen between private parties who said that

national law could not be invoked against one, because the national

laws had not followed the procedure foreseen in EC directive, which

required notification of internal laws to the Commission prior

implementation – Who should hear the case, a national court or the

CJEU?



6. THE DUTY TO APPLY EU LAW IN 
NATIONAL COURTS - II

 In the case C-432/05: Unibet, according to the facts, a British gambling

company advertised its internet gambling in the Swedish media. That

contravening Swedish law, the Swedish authorities initiated criminal

proceedings against those who had provided advertising space to

Unibet. Unibet brought an action stating violation by Swedish law of

Article 49 EC (right to provide services). Swedish law did not allow

standing for an individual to bring a self-standing action for a declaration

of illegality of a Swedish law in the absence of a specific legal

relationship. The Swedish court asked from the CJEU, whether a new

remedy should be created.

 The CJEU explained that an individual has a right to effective remedies

equivalent to those available for breach of domestic law of a similar

nature.



6. THE DUTY TO APPLY EU LAW IN 
NATIONAL COURTS - III

 The effectiveness of EU law requires the provision of new remedies if
those provided in the domestic system are insufficient:

 Article 19 (1) TEU, second sentence: “Member States shall provide
remedies sufficient to ensure effective legal protection in the fields
covered by Union law”.

 This is related to the doctrine of state liability and the state liability case
law: Factortame I – Francovich – Brasserie – Köbler – C-304/02:
Commission vs. France (in the latter case, lump sum and penalty
payment were cumulatively imposed).
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